Stoel Rives Updated Guide to
Washington State Eviction Moratoria and Tenant Protections

Federal, state, and local rules related to COVID-19 are changing quickly. Our guide is based
on the facts and guidance available today. Future developments may render our guide
outdated.

1. Washington State Moratorium on Rent Increases and Residential Evictions.
Governor Inslee has announced that he expects to modify in May his “Stay Home — Stay
Healthy” Proclamations (Proclamation 20-25, Proclamation 20-25.1, Addendum to
Proclamation 20-25.1, Proclamation 20-25.2) that are currently set to expire on May 4, 2020.
However, the Governor did not mention relaxing tenant protections. Recent activity has
included a statewide ban on residential evictions imposed on March 18, 2020 by
Proclamation 20-19.

On April 16, 2020, the Governor issued Proclamation 20-19.1 extending the statewide
ban on residential evictions and expanding protections for residential and commercial tenants
until June 4, 2020. The extended moratorium applies to “a dwelling or parcel of land
occupied as a dwelling”, thus prohibiting residential evictions in additional dwelling situations
that include transient housing in hotels and motels, short-term rentals such as Airbnb and
VRBO, transitional housing, RVs, lots rented and occupied by motor home owners), and
camping areas. (See the Press Release.) During this broad moratorium:

a. Residential and commercial landlords (including property owners and
property managers) are prohibited from increasing (or threatening to
increase) the rate of rent or the amount of any deposit. This prohibition applies
to commercial rental property if the commercial tenant has been materially
impacted by COVID-19, i.e., the commercial tenant:

i. Is personally impacted and is unable to work;
ii. Did not operate an “essential business” pursuant to the “Stay Home —
Stay Healthy” Proclamation; or
iii. Otherwise lost staff or customers due to COVID-19.

b. Residential landlords are prohibited from:

i. Assessing (or threatening to assess) late fees after February 29, 2020
(i.e., the date when a State of Emergency was proclaimed in
Washington).

ii. Treating any unpaid rent as an enforceable debt, where such non-
payment was because of COVID-19 and occurred after February 29,
2020 (including attempts to collect, or threats to collect, through a
collection agency, by filing an unlawful detainer or other judicial action,
withholding any portion of a security deposit, billing or invoicing, and/or
reporting to credit bureaus), unless the landlord demonstrates that:

1. the landlord offered the resident a re-payment plan that was
reasonable based on resident’s individual financial, health,
and other circumstances; and

2. the resident refused or failed to comply with such plan.
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https://www.governor.wa.gov/sites/default/files/proclamations/20-25%20Coronovirus%20Stay%20Safe-Stay%20Healthy%20%28tmp%29%20%28002%29.pdf
https://www.governor.wa.gov/sites/default/files/proclamations/20-25.1%20-%20COVID-19%20-%20Stay%20Home%2C%20Stay%20Healthy%20Extension%20%28tmp%29%29.pdf
https://www.governor.wa.gov/sites/default/files/proclamations/20-25%20Addendum%20Implementation%20of%20Phase%201%20Construction%20Restart%20Proclamation.pdf
https://www.governor.wa.gov/sites/default/files/proclamations/20-25%20Addendum%20Implementation%20of%20Phase%201%20Construction%20Restart%20Proclamation.pdf
https://www.governor.wa.gov/sites/default/files/proclamations/20-25.2%20Coronovirus%20Stay%20Home%20Amend%20%28tmp%29%20%28with%20links%29.pdf
https://www.governor.wa.gov/sites/default/files/proclamations/20-19%20-%20COVID-19%20Moratorium%20on%20Evictions%20%28tmp%29.pdf
https://www.governor.wa.gov/sites/default/files/20-19.1%20-%20COVID-19%20Moratorium%20on%20Evictions%20Extension%20%28tmp%29.pdf?utm_medium=email&utm_source=govdelivery
https://www.governor.wa.gov/news-media/inslee-expands-eviction-moratorium-and-adds-additional-protections-residential-and-some

C.

d.

e.

iii. Assessing (or threatening to assess) rent for any period during which
the resident’s access or occupancy was prevented because of
COVID-19 (e.g., seasonal/college housing closed; people who planned
to move in but are prevented from doing so; and people who were forced
to leave due to COVID-19-related needs of their own or others).

iv. Serving or enforcing (or threatening to serve or enforce) any notice
requiring a resident to vacate (including an eviction notice, notice to
pay or vacate, notice of unlawful detainer, notice of termination of
rental, or notice to comply or vacate (e.g. requiring a non-paying tenant
to move to a lesser unit)). This prohibition applies to tenancies expiring
during the moratorium. This prohibition applies unless the action is
necessary to respond to a significant and immediate risk to the health or
safety of others created by the resident.

v. Seeking or enforcing (or threatening to seek or enforce) judicial
eviction orders or agreements to vacate, unless the action is
necessary to respond to a significant and immediate risk to the health or
safety of others created by the resident.

Local law enforcement is prohibited from acting on (i.e., serving or
threatening to serve) eviction orders affecting any dwelling, unless the
resident is creating a significant and immediate risk to the health or safety of
others.
A “significant and immediate risk to the health or safety of others created by
the resident”:

i. Needs to be described with particularity;

ii. Cannot be established merely based on resident’s health condition or
disability; and

iii. Excludes residents who may have been exposed to, or may have
contracted, COVID-19 or who are following Dept. of Health guidelines
regarding isolation or quarantine.

Violators may be subject to criminal charges for a gross misdemeanor.

2. King County Sheriff’s Suspension of Evictions. On March 17, 2020, via Notice #8,

King County Sheriff Johanknecht sent a letter to King County Superior Court Presiding Judge
Rogers announcing that the Sheriff’'s Office is “temporarily suspending the service and
enforcement of evictions until further notice” and “until we are confident the threat of
COVID-19 has dissipated and we have sufficient resources to resume civil evictions.” The
Sheriff's letter appears to apply to all types of evictions: residential, commercial, and post-
foreclosure. Independent of the King County Sheriff’'s actions, access to the King County
Court system for evictions has already been significantly limited anyway:
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a.

All civil jury trials are continued to a date on or after July 7, 2020, and the Court
vows to act in accordance with the moratoria issued by Governor Inslee and
several King County cities, including Seattle, Kirkland, and others. See
Order #17 issued on April 22, 2020.

Through June 5, 2020, while public health advisories are in effect, motions for
default, motions for default judgment, and requests for entry of judgment will
be denied without prejudice per Order #15 issued on March 27, 2020 and
Order #17.


https://www.kingcounty.gov/courts/superior-court.aspx
https://www.kingcounty.gov/%7E/media/courts/superior-court/docs/COVID-19/FILED-Emergency-Order8-KCSC-200120505.ashx?la=en
http://docs.cityofkirkland.net/HPECMWebDrawer/Record/471073/File/document
https://www.kingcounty.gov/%7E/media/courts/superior-court/docs/COVID-19/FILED-Emergency-Order17-KCSC-200120505.ashx?la=en
https://www.kingcounty.gov/%7E/media/courts/superior-court/docs/COVID-19/FILED-Emergency-Order15-KCSC-200120505.ashx?la=en
https://www.kingcounty.gov/%7E/media/courts/superior-court/docs/COVID-19/FILED-Emergency-Order17-KCSC-200120505.ashx?la=en

3. City of Seattle Ordinance on Commercial Tenancies. Effective April 17, 2020, the
City of Seattle enacted Ordinance 126066 relating to commercial tenancies involving certain
qualified small businesses and non-profit entities that temporarily restricts increases in
commercial rents and authorizes repayment of late rent in installments. This ordinance
provides that:

a. A commercial landlord leasing to a qualified small business or nonprofit on a
month-to-month basis cannot increase the amount of rent charged until the
civil emergency is terminated.

b. A commercial landlord leasing to a qualified small business or nonprofit on
other than a month-to-month basis shall not, until the civil emergency is
terminated:

i. Increase the amount of rent unless the increase was authorized in a
written lease in effect before the effective date of this ordinance; or

ii. Renew the lease or enter into a new lease with the small business or
nonprofit if the new lease requires a rental payment that exceeds the
payment due under the expired lease.

c. A qualified small business or nonprofit tenant that fails to pay rent when due
during or within 6 months after the termination of the civil emergency may
elect to pay its overdue rent in installments during that period on a payment
schedule.

d. A written installment payment schedule for overdue rent shall be negotiated
between the landlord and the qualified small business or nonprofit, provided
that:

i.  The repayment schedule may not require the qualified small business
or nonprofit to pay, in addition to rent payment already due for the month,
more than 1/3 of late rent within any month following the month for
which full rent was not paid unless agreed by the tenant; and

i. Rentin arrears must ultimately be paid in full no later than one year
after the termination of the civil emergency.

e. No late fees, interest, or other charges due to late payment of rent shall accrue
during or within one year after the termination of the civil emergency
originally proclaimed by the Mayor on March 3, 2020.

f. For purposes of this ordinance, a “small business” means any business entity
(including a sole proprietorship, corporation, partnership, or other legal entity)
that meets all of the following conditions:

i. It is owned and operated independently from all other businesses (a
franchisee with 5 or fewer franchise units shall be considered owned and
operated independently from its franchisor);

i. Ithas 50 or fewer employees per establishment or premises;

iii. It has either:
i. Been forced to close due to an emergency order issued by the
Governor or Mayor; or
ii. Has gross receipts from the previous month in 2020 that are less
than 70% of its gross receipts for the same month in 2019; and
iv. Itis neither:
i. A general sales and service business with 10 or more
establishments in operation located anywhere in the world; nor
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http://seattle.legistar.com/View.ashx?M=F&ID=8270716&GUID=5BB19921-1A18-4E1D-A09C-7194E39C555E

ii. An entertainment use business with 5 or more establishments in
operation located anywhere in the world.

4. City of Seattle Moratorium on Commercial Evictions. On March 17, 2020, the City

of Seattle Mayor issued an Emergency Order imposing a moratorium on certain small
business and nonprofit tenant commercial evictions for non-payment of rent or due to the
expiration of the lease’s term. This moratorium will continue for 60 days (i.e., until May 16,
2020) or until the civil emergency ends, whichever is sooner. During this commercial eviction

moratorium:
a.

b.

C.

d.

No late fees, interest, or other charges due to late payment of rent can be
charged.
An owner of property “shall endeavor to enter into a payment plan, or other
workout agreement to assist a distressed small business or nonprofit in rent
relief, including but not limited to the deferred payment of rent, discount to rent,
or other strategies to address the economic disruption caused by the COVID-
19 civil emergency.”
An owner of property may not evict, terminate the lease of, or terminate the
right to possession of any small business or nonprofit tenant.
It is a defense to any eviction action for non-payment of rent that it would occur
during the moratorium. Courts may grant continuances for eviction hearings to
be heard after expiration of the moratorium.
For purposes of this eviction moratorium, a “small business*’ means (per
RCW 19.85.020(3)) any business entity (including a sole proprietorship,
corporation, partnership, or other legal entity) that is:

i. Owned and operated independently from all other businesses; and

ii. Has 50 or fewer employees per establishment or premises.
(*Note that the definition of “small business” in the eviction moratorium differs
in important ways from the definition of “small business” in Seattle’s April 17,
2020 Ordinance on Commercial Tenancies discussed above).

5. City of Seattle Moratorium on Residential Evictions. On March 16, 2020, the City

of Seattle Mayor issued an Emergency Order imposing a moratorium on all residential
evictions. This moratorium will continue for 60 days (i.e., until May 15, 2020) or until the end
of the civil emergency that was proclaimed by the Mayor on March 3, 2020, whichever is
sooner. During this residential eviction moratorium:
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a.
b.

No late fees or other charges due to late payment can accrue.

A residential landlord cannot initiate an eviction action, issue a termination
notice, or otherwise act on a termination notice (including any action or notice
relating to a rental agreement expiring during the moratorium), unless the
action is due to tenant’s actions constituting imminent threat to the health or
safety of others.

It is a defense to any eviction action that the eviction will occur during the
moratorium, unless the eviction is due to tenant’s imminent threat to the health
and safety of others. Courts may grant continuances for eviction hearings to
be heard after expiration of the moratorium.



http://clerk.seattle.gov/%7ECFS/CF_321652.pdf
https://app.leg.wa.gov/RCW/default.aspx?cite=19.85.020
https://seattle.legistar.com/View.ashx?M=F&ID=8200918&GUID=7C036880-2C95-403D-B313-0A1EAE69CBEF

6. HUD Moratorium on Foreclosures and Evictions. Finally, on March 18, 2020, the
U.S. Department of Housing and Urban Development issued Mortgagee Letter 2020-04
directing mortgage servicers to stop all foreclosures and evictions for single-family
homeowners with FHA-insured mortgages under all FHA Title Il Single Family forward and
Home Equity Conversion Mortgage (reverse) mortgage programs. This moratorium lasts for
60 days (i.e., until May 17, 2020).
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https://www.hud.gov/sites/dfiles/OCHCO/documents/20-04hsgml.pdf

